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I. Current law and practice

Please answer all questions in Part I on the basis of your Group's current law.

AIPPI 2019 - 2019 Study Question - IP damages for acts other than sales

1
What non-sales infringing acts, i.e. infringing acts which do not involve sales, are recognised in your jurisdiction?

In Sweden the IP rights relevant for this question – patent rights and SPCs, trademark rights, design rights, copyright and database rights, 
semiconductor topography rights and rights under marketing law – have a high level of protection and in practice all commercial use and 
measures related to that use without the consent of the rightsholder may constitute an infringement. As neither petty patents nor utility models 
are concepts recognized under Swedish law, they are excluded from our answers below.

For the purposes of this question, the Swedish group can conclude that the non-sales acts of the type mentioned in the Study Guidelines, that 
is individual acts in the chain of acts that commonly lead or are intended to lead to the final sale of an infringing product, are all considered 
infringing acts with only a few exceptions. The mere unlawful importing or warehousing of a copyright protected work will not constitute a 
copyright infringement, since there are no copies of the work made and the work is not made available to the public. These acts may however 
constitute attempted or preparatory copyright infringement . Also, in relation to unfair marketing and passing off an infringement, or perhaps 
more accurately a violation, of the Swedish Marketing Act requires that the non-sales act can be considered “marketing”. Hence acts like 
manufacturing, importing and warehousing, would generally not constitute marketing and therefore not be actionable under marketing law.

From an international comparative perspective, Swedish law liberally applies principles of liability for preparatory infringement, attempted 
infringement and contributory infringement of the different types of IP rights. This means that some of the scenarios in this question are not 
commonly litigated in Sweden and results in some legal uncertainty.

1
What non-sales infringing acts, i.e. infringing acts which do not involve sales, are recognised in your jurisdiction?

1

2
Please explain how damages are quantified, under the laws of your Group, in relation to infringing acts which do not involve 
sales of infringing products.
(If the laws of your Group provided for different quantification of damages for different IP rights, please explain how 
damages are quantified for each type of IP right.)

2
Please explain how damages are quantified, under the laws of your Group, in relation to infringing acts which do not involve 
sales of infringing products.
(If the laws of your Group provided for different quantification of damages for different IP rights, please explain how 
damages are quantified for each type of IP right.)

2
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General remarks

The provisions regarding damages for infringement in Swedish IP laws seek to obtain the objective of restitutio in integrum and aim to 
safeguard that the rightsholder, despite possible evidentiary difficulties, is provided full compensation for its damage through a two-sided 
cumulative approach.[1] On the one hand, the rightsholder shall (practically always) be entitled “reasonable compensation” for the unlawful 
use of the right and on the other hand, in proportion to what the rightsholder can prove, compensation for “further damage”. These principles 
apply regardless of what kind of infringing act has occurred and Swedish law does not contain differentiated rules regarding quantification of 
damages in these cases. However Swedish case law exclusively covering non-sales infringements is very scarce. Typically, the infringement 
tried will concern a chain of different infringing acts which ultimately has, at least, led to an offer for sale. The damages in those cases are 
commonly computed based on the assumption that the infringing goods would have been sold (and damages computed on the infringer’s 
sales price) and the damages will cover the full chain of infringing acts. The probable reason for the lack of distinction between the different 
infringing acts in the chain and the damages claimed for these separate acts is the evidentiary requirement and that it is often easier to claim 
compensation based on the infringer’s net sales alone.

While acknowledging the difficulties in obtaining evidence to fully substantiate the damages claim, the courts have the possibility to apply 
Chapter 35 div 5 in the Code of Judicial Procedure which allows the court to estimate the damage to a reasonable amount if full proof cannot 
be presented at all, or only with difficulty. This may also be done provided that the proof can be assumed to entail costs or inconvenience not 
being in a reasonable proportion to the size of the damage and the claimed compensation concerns only a lesser amount. The above-
mentioned rule is often invoked in intellectual property cases. However, the Swedish Supreme Court has made it clear that the rule does not 
relieve a party from its obligation to put forward the amount of investigation which could reasonably be achieved. [2]

In relation to damages under Swedish marketing law, case law is limited and principles for calculating damages are not set out in law – as is 
the case for other IP rights. Thus, the principles set out below may not, to the same extent, be applicable also in relation to such damages.

Quantification of reasonable compensation

The principle underlying reasonable compensation is to ensure the rightsholder at least a minimum compensation typically for intentional or 
negligent infringement (and in relation to copyright also for infringement in good faith). It is hence more or less assumed that the unlawful use 
causes the rightsholder damages whereby the rightsholder will only need to provide the court with evidence to substantiate a reasonable 
license fee for the unlawful use in question. In a recent judgment from the Swedish Supreme Court [3] that concerned reasonable 
compensation for copyright infringement, the Supreme Court stressed that the reasonable compensation to be paid is a strict reimbursement 
for the unauthorized use. The reasonable compensation shall be paid regardless of any actual suffered loss. Thus, the compensation can be 
both larger or smaller than the real damage suffered. Therefore, the Supreme Court held that if the rightsholder shall be compensated both by 
a reasonable compensation and compensation for other damages, it is important that the calculations for further damages does not include 
the compensation for the actual use.

From Swedish jurisprudence and case law “reasonable compensation” should reflect the license fee that would have been paid if a license 
had been granted to the infringing party (a hypothetical license). [4] This hypothetical license fee can be decided either by an a) established 
license fee on the market under similar circumstances, or b) a purely approximated license fee based on available evidence depending on the 
circumstances.

The hypothetical license fees will be decided on a case by case basis and should reflect a commercially plausible license fee for the situation 
in question and thereby take into account the economic interests of the rightsholder as well as the infringer (potential licensee), the market 
value of the right, the rightsholder’s bargaining position on the market etc. In particular in trademark cases factors such as safety regulations 
for the products in question, that the products are technically advanced, and that the infringement concerns luxury products have been 
considered. In many cases the basis of the quantification is the number of infringing goods [5] (manufactured, imported or sold) which is given 
a value (net sales of infringer, net sales of rightsholder or anticipated sales price) to which an estimated royalty rate is applied.

However, as mentioned above, evidentiary difficulties may require the courts to estimate, which in some cases has led to very free 
estimations of the reasonable compensation. Typically, the courts tend to make a cautious assessment in these situations even if the 
rightsholder provides substantiation of its claim.

There is no Swedish case law specifically dealing with the quantification of reasonable compensation in relation to a non-sales infringement. 
In the very few examples the Court has typically made an overall assessment and estimated an amount to cover the damage incurred in full. [6]
Therefore, it cannot conclusively be established how reasonable compensation in those situations would be quantified. It can be assumed that 
in most cases there will not exist an established license market for the non-sales act and consequently the hypothetical license fee will be 
purely approximated after an overall assessment of the circumstances and the available evidence. Depending on the relevant IP rights the 
court may be more or less inclined to award a reasonable compensation based on a pure assessment. As suggested in the Dreamfilm 
judgment, mentioned above, if there is no real-world licensing market for the use the infringer has made of the copyright, no such hypothetical 
licensing fee can be used. In the referred case, the Court found that an illegal streaming website’s use of a rightsholder’s film works was so 
far removed from the realities of existing movie licensing models (streaming free of charge, all over the world, no limitation in time, etc.) that a 
hypothetical licensing fee could not be calculated since such a licensing fee would never have been accepted by any licensee as 
commercially sound. In cases where a hypothetical licensing fee model cannot be used on these grounds, Swedish courts are directed by the 
Supreme Court to simply evaluate all the evidence before them in order to reach a conclusion on the level of reasonable compensation to be 
awarded.

Quantification of compensation for further damage

While reasonable compensation is the minimum, compensation for further damage  seeks to ensure that the rightsholder could be granted 
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compensation for its full damage caused by the infringement if it has not already been fully compensated by the reasonable compensation. In 
relation to further damages, general tort principles apply, whereby the right holder may request compensation for all losses incurred by the 
infringement. Circumstances relevant for the quantification of damages can be lost profits, profits realized by the party committing the 
infringement, damage to the reputation of the right or the rightsholder (goodwill loss), non-pecuniary loss and the interest of the right holder in 
preventing infringement from taking place.

In relation to compensation for further damages for non-sales infringements there are some examples in case law from different IPR. In a 
patent case in which the infringing act was offering for sale (publishing advertisement in catalogue, etc.) and no sale occurred, the 
patentholder was awarded an estimated damage. In the estimated damage the court considered the negative effect the offering for sale had 
had on the claimants’ sales and that the infringement was done with intent as the distribution of the catalogue where the product was 
marketed continued after the defendant was made aware of the alleged infringement. The Court also took into account that the infringement 
resulted in a personal insult as the inventor was also the person holding the patent, and as the infringing act had involved the inventor’s family 
name.[7]

In relation to trademarks there is an established consensus that even in cases where there have been no sales, any infringement is likely to 
cause at least some goodwill damage. To be successful however, the claim for damages must still be supported with arguments and evidence 
based on facts relevant to the business situation. Important factors in determining the scope of damage to the goodwill of the trademark is the 
strength of the older mark, that is, its original and acquired distinctiveness, and in what way the younger mark damages the older mark. Three 
general approaches have also been accepted to some extent by the courts, 1) reparation cost approach, i.e. the marketing costs required to 
repair the goodwill damages; 2) profit related approach, i.e. the estimated lost profit either based on the infringer’s unfair profit or the 
rightsholders’ loss of profit and 3) trademark (brand) valuation approach, i.e. the delta between the value of the trademark before the 
infringement and the value of the trademark after the infringement. When the infringing use has not been exposed to the market, such as in 
cases of customs seizures, the courts have been unwilling to accepts any claims for goodwill damage.

In the now rather old decision from the Swedish Supreme Court damages was awarded, however roughly estimated, on the basis that several 
authors had been violated by the infringement (see NJA 1984 s. 34). The case however concerned importation of bootleg copies of musical 
works where at the time when the action was initiated hade almost half of the copies been sold.

Footnotes

1. ^ Sweden has furthermore, in relation to intellectual property implemented the Enforcement directive (Directive 2004/48/EC of 29 April 
2004 on the enforcement of intellectual property rights (“IPRED”) and consequently in harmonisation with EU follows the same 
approach in relation to damages.

2. ^ NJA 2005 p. 180 (Formsprutarmålet).

3. ^ Case No B 1540-18 (Dreamfilm).

4. ^ Prop. 2008/09:67 p. 227.

5. ^ In cases where the product in dispute consists of different elements whereby only one element is infringing the IPR it must first be 
established if the whole product or only the element in question should be given a value.

6. ^ Cf. Stockholm District Court’s judgment in case T 7-586-92 & T 7-1133-92 which is elaborated further below.

7. ^ Stockholm District Court’s judgment in case T 7-586-92 & T 7-1133-92

3
Please explain what approach your current law takes in relation to “franking”: if damages are paid in relation one infringing 
act (e.g. manufacturing) for specific infringing goods, can those goods then be circulated freely subsequently, or does their 
subsequent circulation amount to a fresh infringement in relation to which an injunction or damages may be available?

“Franking”, as described in the Study Guidelines, is not a recognized legal concept in Sweden. In relation to the legal concept of “franking” as 
such, despite the lack of Swedish case law, Swedish legislation do not support the notion that an infringing product would become “legal” after 
damages has been paid.

3
Please explain what approach your current law takes in relation to “franking”: if damages are paid in relation one infringing 
act (e.g. manufacturing) for specific infringing goods, can those goods then be circulated freely subsequently, or does their 
subsequent circulation amount to a fresh infringement in relation to which an injunction or damages may be available?

3
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II. Policy considerations and proposals for improvements of your Group's current law

AIPPI 2019 - 2019 Study Question - IP damages for acts other than sales

As explained above Swedish law will in principle treat each infringing act as separate infringements and the rightsholder is only restricted in 
terms of lis pendens and res judicata to initiate legal proceedings. Consequently, in the situation described in the question the rightsholder 
would be entitled to pursue legal action against the infringer if the infringer takes actions to circulate the goods despite a previous judgment – 
typically including an injunction. The subsequent act would constitute a “new” infringement and entitle the rightsholder to request an injunction 
(if an injunction has not already been granted) and reasonable compensation and further damages as described above. However, in terms of 
quantifying the damages awarded in that situation, it is likely that the amount could be reduced if the infringing party show that the rightsholder 
has already been compensated for losses cause by the infringement.

4
Are there aspects of your Group's current law or practice relating to the quantification of damages for non-sales 
infringements that could be improved? If YES, please explain.

Yes

Please Explain

The Swedish group finds that Swedish legislation provides a flexible system for requesting damages in relation to non-sales infringements. 
However, the following practical issues may be addressed.

While not isolated to non-sales infringements, the difficulty to establish the level of reasonable compensation based on a hypothetical license 
fee in cases where there is no active and/or transparent licensing market available, should be addressed. Clear guidance on what approach 
to use and how the calculation of reasonable compensation shall be made in those cases would be helpful. This applies especially in relation 
to acts such as manufacturing, importing, exporting and warehousing goods. Should a hypothetical license fee be set as if a full license to 
manufacture, market and sell the products or services be the basis for all claims for damages, irrespective of what infringing acts that have 
actually occurred?

Better guidelines on compensation for goodwill damage, especially in case of trademark infringements, should be provided. Considering that 
goodwill damage is long-lasting and may often be the most serious and costly damage, the burden of proof on the rightsholder is very heavy 
and the damages awarded for goodwill damage are usually very low. Brand valuation seems like a useful basis for calculating the damage, 
however those valuations are very sensitive to what approach is used and what data that is used for the calculations. A brand valuation made 
in accordance with the standard ISO 10668 is a heavy and expensive task to undertake however, and it may still be dismissed as not being 
suitable for the specific infringement situation. It may therefore be necessary to clarify some basic principles on what approach(es) to use and 
what parameters should go in to a brand valuation for it to be meaningful and reliable for the purpose of damage estimation.

Although the basic principle as laid out in IPRED and in the Swedish IP laws is that the rightsholder shall be fully compensated for the 
infringement, the preventive effect is undermined when the infringer makes a profit from the infringement despite having compensated the 
rightsholder for the losses. Therefore, it is desired that the principle is modified to include also the profits of the infringer (insofar the infringer’s 
profit cannot be attributed to the infringer’s own contribution and not purely related to the economic benefit of the IP), so that it is clarified that 
the profit made by the infringer shall be the minimum level of damages to pay.

4
Are there aspects of your Group's current law or practice relating to the quantification of damages for non-sales 
infringements that could be improved? If YES, please explain.

4

5
What policy should be adopted generally in relation to non-sales infringements? 
Should:

Both damages and an injunction should be available.

Please Explain

The Swedish group is of the opinion that both injunction and damages should be available sanctions if a “new” infringement has occurred. The 
two remedies are complementary as the damages shall compensate for the occurred new non-sales infringement (and expected future loss 
e.g. price erosion due to the offer for sale in industries where prices cannot be raised) and the injunction shall restrain future non-sales 
infringements.

5
What policy should be adopted generally in relation to non-sales infringements? 
Should:

5

6
What policy, in relation to franking, would best promote a uniform recovery of damages in relation to infringements in a 
number of jurisdictions in relation to the same goods?

6
What policy, in relation to franking, would best promote a uniform recovery of damages in relation to infringements in a 
number of jurisdictions in relation to the same goods?

6

Page 4 of 9



III. Proposals for harmonisation

Please consult with relevant in-house / industry members of your Group in responding to Part III. 
For the purposes of this div III, please assume that the following acts are infringing acts, even if they 
are not infringing acts under the current laws of your Group: 
(a) Manufacturing;
(b) Selling;
(c) Offering whether for sale otherwise;
(d) Importing; and
(e) Keeping and warehousing. 

If YES, please respond to the following questions without regard to your Group's current law or 
practice.
Even if NO, please address the following questions to the extent your Group considers your Group's 

AIPPI 2019 - 2019 Study Question - IP damages for acts other than sales

As set out in div 3, franking is not a recognized legal concept in Sweden. Since the very concept is foreign to Swedish damages jurisprudence 
as such, any policy in relation to franking, other than not applying it at all, would have to be the result of a fundamental reworking of Swedish 
IP laws on damages.

The Swedish Group does not see any particular value in the concept of franking nor in adopting a harmonized policy in relation to the concept, 
as opposed to some other proposals for improvements and harmonization described in this question, and therefore believes uniformity in the 
recovery of damages between different countries would best be achieved by not applying the principle of franking. 

It should be underlined that IPR – with the exception of copyright and to some extent unfair marketing – are national rights with a clear 
territorial limitation. The manufacturing in one territory and the importation to another territory would constitute two different infringements to 
be adjudicated under two separate legal systems. Likewise, even though, at least within the EU, it is possible to claim damages for all 
infringing acts in several territories at the defendant’s domicile, the court will need to apply the laws in those territories when determining if an 
infringement has occurred and what damages that should be awarded for the infringement in question. This system as such is already highly 
complicated.

While the Swedish group could see the benefits of “franking” particular goods after a first decision, it seems unclear, not the least in practice, 
how the authorities in other jurisdictions would be able to identify these specific goods as “franked” and legal without a separate authorization 
system for those particular goods.

7
Are there any other policy considerations and/or proposals for improvement to your Group's current law falling within the 
scope of this Study Question?

As set out in the Swedish group’s report to Q 2017 Quantification of monetary relief, provisions related to quantification of goodwill damage 
could be clarified in order to be more easily applied. Swedish scholars and practitioners have argued that advertising costs related to the 
restoration of the goodwill value of the infringed IP-protected product, shall be taken into account when quantifying goodwill damage. The 
Swedish group finds that this method is reasonable, even though it would still be problematic to quantify the exact amount needed to restore 
the goodwill value.

Even in cases where limited data is available, the hypothetical licensing behavior can be contemplated based on the respective competitive 
positions of the parties, the alternative technologies or options available in the market, and existing licensing behavior. In addition, economic 
theory provides frameworks for quantifying outcomes from negotiations which may be useful for damages. For example, the Nash Bargaining 
solution indicates that for two parties who have equal bargaining power, a division of profit would be 50/50. While this perfectly equal division 
of power rarely exists in real life negotiations, it provides a starting point from which to consider hypothetical license negotiations. Rather, 
related to transacting a license for an IPR, the rightsholder has the legal right to exclude a would-be infringer indicating the rightsholder could 
require 100% or nearly 100%. However, if the would-be infringer taking a license could benefit the rightsholder, the two parties may allocate 
profit in some other way, between 100/0 and 50/50. We do not suggest that this be used as a rule of thumb, but rather that there exist 
frameworks for considering negotiating positions of two parties.

7
Are there any other policy considerations and/or proposals for improvement to your Group's current law falling within the 
scope of this Study Question?

7

8
Do you believe that there should be harmonisation in relation to damages for non-sales IP infringement?

Yes

Please Explain

8
Do you believe that there should be harmonisation in relation to damages for non-sales IP infringement?

8
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current law or practice could be improved.

AIPPI 2019 - 2019 Study Question - IP damages for acts other than sales

9
Manufacturing of patented products: How should damages be quantified in relation to the manufacturing of infringing 
products?

Question 9–11 specifically ask for proposals for infringements of patented products. Below, we have responded accordingly. However, we 
would not anticipate that similar questions and answers for other IPR would differ significantly.

The Swedish group suggests that reasonable compensation should only compensate the right holder for the loss that the rightsholder has 
suffered as a consequence of the specific infringing act; in this question unlawful manufacturing of products covered by a patent. The 
quantification of the reasonable compensation will however be case specific; in circumstances where a license market for the manufacturing 
exists, and in particular if an equity consideration is granted when entering into a license agreement and that such consideration is payable 
irrespective of any actual sales, such evidence could be provided to support the claim. In other cases, it may be possible to calculate the 
reasonable compensation based on the net savings the infringer has made through not seeking authorisation from the rightsholder. In any 
event the Swedish group finds it necessary that even when no infringing acts other than manufacturing have occurred, a reasonable 
compensation corresponding to the minimum economic benefit of the invention should always be awarded for preventive purposes.

The same basic principle should be valid also for the assessment of potential further damage. In theory, many kinds of losses could be of 
relevance for the mere manufacturing of a patented product by a third party. Examples include lost sales or lower prices following information 
on the market that a competing entity has begun manufacturing the products, as well as loss of goodwill in relation to the patented product. 
However, again such damage will be even more difficult for the rightsholder to evidence since this information is typically not publicly available 
and could include confidential third-party information or trade secrets.

In an effort to harmonize, we do not completely exclude the possibility of penal damages in excess of the damages currently awarded in 
Sweden. Such damages, however, must be foreseeable and reserved for cases of wilful or grossly negligent infringements. It is relevant in 
this respect to consider that the infringer will usually be prohibited to sell and ordered to destroy or put into storage the infringing goods, which 
will have a negative impact on the infringer.

9
Manufacturing of patented products: How should damages be quantified in relation to the manufacturing of infringing 
products?

9

10
Should the subsequent export and sale of manufactured infringing goods change the quantification of damages?

Any subsequent export and sales of the manufactured infringing goods would according to the Swedish group constitute a new infringement. 
In relation to this new infringement there is no reason to divert from the basic principle that the damage awarded the rightsholder should be 
restorative, and since it is difficult to imagine a situation in which the subsequent export and sale would not result in further damage to the 
rightsholder, the rightsholder should be entitled to request compensation.

Another question is however to what extent the court should take the previous award on damages for the manufacturing of the goods into 
account when deciding the reasonable compensation and compensation for further damages in relation to the export and sales of the same 
infringing goods. If the damages awarded for the manufacturing is based on the rightsholder’s assumed loss for sales of the manufactured 
goods including further damages (goodwill, prise erosion etc) – even though the Swedish group finds such a situation unlikely –  there must 
be remedies available to eliminate or reduce double recovery of the rightsholder.

10
Should the subsequent export and sale of manufactured infringing goods change the quantification of damages?

10

11
Importing and warehousing of patented products:  How should damages be quantified in relation to importing and keeping or 
warehousing?

As elaborated in question 9 and 10, the Swedish group is of the opinion that damages should as a main rule be restorative and available in 
the jurisdiction where the damage occurs. Damages should be quantified based on the injury to the rightsholder as a result of the importing, 
keeping or warehousing as such, without making presumptions with respect to future sales. In cases when there have been no other infringing 
acts, a minimum reasonable compensation should be awarded for preventive purposes, regardless of whether the rightsholder has suffered 
any actual damage. Exactly how the damage shall be quantified in each case will be dependent on the particular damage situation and 
subject to the investigation and evidence presented by the rightsholder. It is reasonable however to consider factors such as lost profits, unfair 
profits, damage to the reputation, non-pecuniary loss and the interest of the patentholder in preventing infringement from taking place.

Similar to the EU and Swedish trademark regulation, we propose that the right holder should also be able to act against patent infringing 
goods in transit, with the possibility of claiming damages. The incentive for the rightsholder to prevent such goods from entering the market or 
prevent other harm should be as strong as for trademark infringing goods.

11
Importing and warehousing of patented products:  How should damages be quantified in relation to importing and keeping or 
warehousing?

11

Page 6 of 9



AIPPI 2019 - 2019 Study Question - IP damages for acts other than sales

As for manufacturing (question 9 above) some foreseeable penal damages in cases of flagrant infringement should not be excluded.

12
Series of infringements in relation to patented products:  In the situation where there is a series of infringing acts, such as 
manufacturing, followed by warehousing, followed by a sale, should damages be quantified, for each individual infringing 
product:

12
Series of infringements in relation to patented products:  In the situation where there is a series of infringing acts, such as 
manufacturing, followed by warehousing, followed by a sale, should damages be quantified, for each individual infringing 
product:

12

12.a
On the basis of a sale alone, if that infringing product was eventually sold?

No

Please Explain

In case the series of infringements have occurred in the same jurisdiction the Swedish group are of the opinion, not the least for evidentiary 
reasons, that damages should be quantified for each individual infringing product on the basis of the collective use and reflect the full series of 
infringing acts. When quantifying the damages, the Swedish group also suggest that it should be computed to reflect the full loss of the series 
of infringing acts. It should not be necessary for the rightsholder to allocate a value to each infringing act. However, when relevant, for 
example in situations where the economic benefit of the invention is directly tied to a particular act in the series of acts, such a value for each 
act could be addressed.

12.a
On the basis of a sale alone, if that infringing product was eventually sold?

12.a

12.b
On the basis of each infringing act in the chain?

Yes

Please Explain

See answer under a.

12.b
On the basis of each infringing act in the chain?

12.b

12.c
If the infringing product was never sold?

No

Please Explain

Whether or not the infringing product was sold does not change that the IPR was used, and harm can be incurred by the rightsholder whether 
sold or not. One such example would be that the mere offering for sale has a depreciative value on the demand for and price of the 
rightsholder’s own products and/or on the products of its distributors. Damages quantification should take this into account.

In addition, even if an infringing product was not yet sold, it is often the case that the infringing product will be sold or can reasonably be 
expected to be sold – this is a foreseeable development, even if all the conditions of that future sale are not perfectly transparent (units that 
will be products, market demand, prices, etc.). More generally, companies do not develop, manufacture, import, and warehouse goods 
without general intent to use or sell a “product”, whether that is an artform, a technical product, a branded product, etc. At a high level, 
companies operate to generate profit and are moreover may attempt to “maximize profit” according to Neoclassical economic theory. 
Exceptions include cases when a company may try to increase its market share by offering “lower” prices, or when companies have imperfect 
information about their own marginal costs and may not price products perfectly. Other exceptions for the purposes of considering damages 
may include infringement by non-profit organizations. However, we suggest the damages quantification should take the business structure 
and foreseeable behavior into account when quantifying damages for infringing acts and offers for sale.

12.c
If the infringing product was never sold?

12.c

12.d
On some other basis?

The Swedish group recognizes that damages could be quantified on another basis, if harm is foreseeable, in addition to the number of 

12.d
On some other basis?

12.d
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infringing products. For example, when the infringing acts in the different stages could have different impact on the market resulting in harm or 
in situations where the damages suffered by the rightsholder (market contamination, goodwill, price erosion etc.) is disproportionate in relation 
to the damages awarded based on only the number of infringing products.

13
Services/operating patented processes:  please explain how damages should be quantified in relation to infringements that 
consist of carrying out infringing processes. e.g. a patented manufacturing process?

The Swedish group, in addition to what has already been elaborated in question 9 – 12, finds that in situations as described in the question, 
quantification will typically be based on the economic benefit derived from the use made of the invention. The use may be some form of cost-
saving benefit, the value of which can be quantified. Two brief examples: 1) the patented manufacturing process is more efficient, and wastes 
less materials, so the cost of input materials decreases and profit increases; 2) a service process enables an option for use, in which case the 
ability of the user to exercise the option decreases costs, such as in GPS auto tracking services, where auto sellers track cars that are 
effectively loaned – if the buyer does not make payments, the car can be tracked and repossessed where the option constitutes an 
infringement, and nothing is ever sold.

In other cases, if the manufacturing process is typically licensed by the rightsholder, the typical license terms and conditions, including royalty 
fees, can be evaluated and potentially adjusted to compensate for the fact that sales has not occurred. In this regard, the rightsholder should 
able to invoke and submit evidence on otherwise confidential license terms in order to prove which license fee is used in the market.

13
Services/operating patented processes:  please explain how damages should be quantified in relation to infringements that 
consist of carrying out infringing processes. e.g. a patented manufacturing process?

13

14
Please explain how damages should be quantified for subsequent post-manufacturing activities in relation to the products of 
a patented process, e.g. the offering for sale of a product made using a patented process?

As in question 13, damages can account for any benefit received. In a service/process infringement, the benefit may have already been 
experienced by the infringer – unless the rightsholder was compensated for global use in another jurisdiction, the step in the supply chain may 
not matter. Unless there is an additional benefit derived later on (after manufacturing, e.g. during offer for sale) then the damages may be “the 
same”.

14
Please explain how damages should be quantified for subsequent post-manufacturing activities in relation to the products of 
a patented process, e.g. the offering for sale of a product made using a patented process?

14

15
Simultaneous single infringing acts:  In the situation where there is a single act, such as an offer for sale on the internet, 
which amounts to an infringing act simultaneously in a number of jurisdictions, how should damages be quantified in each 
of those jurisdictions? For example, one single offer to sell products is made on the internet and that single offer is 
considered to infringe by the courts of two jurisdictions A and B. If court A awards damages for that single act which 
compensate for the loss suffered by the right holder, should court B also award damages and how should those damages be 
quantified so as to eliminate or reduce double recovery?

The Swedish group finds the question very hypothetical since IPR typically are limited territorially the rights. In the situation described in the 
question two, from each other, distinguished rights (even though they may have more or less the same subject matter) would be infringed. 
With this in mind, simultaneous infringing acts of the type described in the question, will naturally constitute separate infringing acts in each of 
the jurisdictions where the offer has been made. According to applicable international jurisdictional rules, the court in jurisdiction A should thus 
only award damages for harm suffered by the rightsholder as a result of the infringement in jurisdiction A, and the court in jurisdiction B should 
only award damages for harm suffered by the rightsholder for the infringement in jurisdiction B. If such basic rules are followed, the risk for 
double recovery should be minimal.

It should be noted that the damage caused by one single act in two separate territories may not be proportionate. The impact of the offer for 
sale could have completely different outcomes in the different territories, for example price erosion and the actual loss of the rightsholder 
could differ between the countries.

Even in the situation that the infringer is sued in its domicile and the rightsholder is entitled to claim damages for the full amount, account will 
be taken to the fact that the damages should be based on separate national infringements and quantified according to the legislation of that 
jurisdiction.

The Swedish group can recognise that, at least in principle, in a situation as described in the question where court A considers the act as one 
single act and awards damages which includes damages suffered in each country where the offer has been received, a rule regarding 
elimination or reduction of double recovery would be necessary. Either the rightsholder would be barred from initiating proceedings against 
the infringer in jurisdiction B (lis pendens or res judicata) or the infringer would be entitled to invoke the award from jurisdiction A to eliminate 
any damages.

15
Simultaneous single infringing acts:  In the situation where there is a single act, such as an offer for sale on the internet, 
which amounts to an infringing act simultaneously in a number of jurisdictions, how should damages be quantified in each 
of those jurisdictions? For example, one single offer to sell products is made on the internet and that single offer is 
considered to infringe by the courts of two jurisdictions A and B. If court A awards damages for that single act which 
compensate for the loss suffered by the right holder, should court B also award damages and how should those damages be 
quantified so as to eliminate or reduce double recovery?

15
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16
Franking: If damages have been paid in relation to goods that have been manufactured but the further circulation of those 
goods has not been restricted by injunction, should the infringer (or the acquirer of the goods) be liable again for damages if 
those same goods are subsequently sold?

Yes

Please Explain

As set out above, Swedish law does not recognize the legal concept of franking. Moreover, the Swedish Group does not advocate adoption of 
the concept in Sweden. According to the view of the Swedish group the rightsholder must be entitled to claim compensation for each 
infringing act and this is regardless of the goods in question. Different acts may lead to different quantification methods which do not 
necessarily mean that the infringer has “franked” the infringing goods. Consequently, the Swedish group finds it clear that even though the 
rightsholder may not recover the same loss twice, the rightsholder must be compensated for each damage each infringing act has resulted in.

Hypothetically, the only value the Swedish Group can see with the franking principle is that the franked products can be subsequently sold. 
This legal figure would indeed have similarities with a compulsory license, with the important distinction that we understand that the franking 
principle is not applied to an infringement against the rightsholder’s wishes. Even though there may be circumstances where the rightsholder 
would not be caused any additional loss as a result of the goods being circulated it would undermine and lead to a restriction of the exclusive 
right of the rightsholder if the infringer would be allowed to circulate the goods after an award as described in the question. The Swedish 
group do not find that outcome desirable.

16
Franking: If damages have been paid in relation to goods that have been manufactured but the further circulation of those 
goods has not been restricted by injunction, should the infringer (or the acquirer of the goods) be liable again for damages if 
those same goods are subsequently sold?

16

16.a
If the answer to Question 16 is NO, does that mean that the right holder can recover twice in relation to the same goods?

No

Please Explain

16.a
If the answer to Question 16 is NO, does that mean that the right holder can recover twice in relation to the same goods?

16.a

16.b
If the answer to Question 16 is YES, does that mean that the infringer has a de facto licence to sell the manufactured 
infringing goods?

No

Please Explain

16.b
If the answer to Question 16 is YES, does that mean that the infringer has a de facto licence to sell the manufactured 
infringing goods?

16.b

17
Please comment on any additional issues concerning any aspect of quantification you consider relevant to this Study 
Question.

17
Please comment on any additional issues concerning any aspect of quantification you consider relevant to this Study 
Question.

17

18
Please indicate which industry sector views provided by in-house counsel are included in your Group's answers to Part III.

We have had industry participation through thoughtful comments from an economics perspective and also provided the possibility for in-house 
counsel to provide comments on the report.

18
Please indicate which industry sector views provided by in-house counsel are included in your Group's answers to Part III.

18
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