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I. Current law and practice

Please answer all questions in Part I on the basis of your Group's current law.

AIPPI 2019 - 2019 Study Question - Plausibility

1
Does your law in general provide a plausibility requirement?

Yes

Please Explain

Yes under stipulations in the Swedish Patents Act and application thereof in case law.

1
Does your law in general provide a plausibility requirement?

1

2
Is the plausibility requirement if any a stand-alone requirement or is it integrated into another requirement (e.g. inventive 
step)?

No

Please Explain

It is integrated into other requirements

2
Is the plausibility requirement if any a stand-alone requirement or is it integrated into another requirement (e.g. inventive 
step)?

2

3
Are there any statutory provisions that specifically apply to plausibility? If yes, please briefly explain.

No

Please Explain

3
Are there any statutory provisions that specifically apply to plausibility? If yes, please briefly explain.

3
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4
Please briefly describe the general patentability requirements in the statutory law of your jurisdiction that are or would be 
relevant to the issue of plausibility.

The general patentability requirements that would be relevant in the context of plausibility are inventive step (Section 2 of the Swedish Patents 
Act) and Sufficiency of disclosure (Section 8 of the Swedish Patents Act). Section 8 also reflects other criteria which may be of relevance for 
the issue of plausibility such as clarity and the industrial applicability of a gene sequence or part of a gene sequence.

Section 2 of the Swedish Patents Act reads (partly) “Patents shall only granted for an invention that is new in relation to what was known 
before the filing date of the patent application and which also differs essentially therefrom[….]. The part “which also differs essentially 
therefrom” applies to the criteria of inventive step. This part reads different from the PCT and the EPC, i.e. “the claimed invention shall be 
considered to involve an inventive step if, having regard to the prior art, it is not, at the relevant date, obvious to a person skilled in the art”, but 
should have the same meaning (see GL, Part B5 2.1).

Section 8 of the Swedish Patents Act reads (partly) “[…..] If the invention relates to a gene sequence or a partial sequence of a gene, the 
application must, however, always indicate how the invention can be applied industrially. The description shall be sufficiently clear for it to be 
carried out by a person skilled in the art with the guidance thereof.

Chapter 7, Section 52, paragraph 1 of the Swedish Patents Act states the Court shall invalidate a patent if has been granted despite the fact 
that the requirements under Articles 1 and 2 are not fulfilled. Article 2 (Section 2) of the Act stipulates the criteria for inventive step (mentioned 
above).

Chapter 7 Section 52 paragraph 2 of the Swedish Patents Act stipulates that a Court shall invalidate the patent if the invention is not 
described in a way sufficiently clear for a person skilled in the art to carry out the invention with the guidance thereof.

 

4
Please briefly describe the general patentability requirements in the statutory law of your jurisdiction that are or would be 
relevant to the issue of plausibility.

4

5
Under the case law or judicial or administrative practice in your jurisdiction, are there decisions or rules that specifically 
apply to plausibility? If yes, please briefly explain

No

Please Explain

No, as described above plausibility is not a stand-alone requirement under Swedish Patents Act and thus there are no decisions etc. that 
apply specifically to plausibility.

5
Under the case law or judicial or administrative practice in your jurisdiction, are there decisions or rules that specifically 
apply to plausibility? If yes, please briefly explain

5

6
Please briefly describe the general patentability requirements under the case law or judicial or administrative practice of your 
jurisdiction that are or would be relevant to the issue of plausibility. If there is no explicit or implied plausibility requirement 
in the law or under the judicial or administrative practice in your jurisdiction, please skip the below questions and proceed 
directly to question 15.

Please see above under p. 4 regarding general statutory patentability requirements of relevance for issue of plausibility. Swedish courts apply 
and interpret said legal principles in their case law. As a general comment herewith it can also be mentioned that practice in Sweden develops 
in conformity with the EPC as interpreted by the EPO.  The Swedish Patent Office and Swedish Courts would in general apply relevant case 
law (decisions) of the Boards of Appeal of the EPO. 

6
Please briefly describe the general patentability requirements under the case law or judicial or administrative practice of your 
jurisdiction that are or would be relevant to the issue of plausibility. If there is no explicit or implied plausibility requirement 
in the law or under the judicial or administrative practice in your jurisdiction, please skip the below questions and proceed 
directly to question 15.

6

7
Can the plausibility requirement be regarded primarily as a “credibility” requirement, i.e., a requirement applying to patent 
applications that describe a technical effect that appears non-credible, e.g., because the described effect contradicts the 
common perception of in the relevant technical field, and/or is a surprising effect?

Yes

Please Explain

7
Can the plausibility requirement be regarded primarily as a “credibility” requirement, i.e., a requirement applying to patent 
applications that describe a technical effect that appears non-credible, e.g., because the described effect contradicts the 
common perception of in the relevant technical field, and/or is a surprising effect?

7
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7.a
If yes, is the credibility determined from the perspective of a person having ordinary skill in the art, or from the perspective of 
an expert in the field?

Yes

Please Explain

Person or group of persons skilled in the art.

7.a
If yes, is the credibility determined from the perspective of a person having ordinary skill in the art, or from the perspective of 
an expert in the field?

7.a

7.b
If the relevant perspective is the person having ordinary skill in the art, why is a “credible” technical effect not also obvious 
at the same time?

Yes

Please Explain

The assessment of the presence of a technical effect takes into account the information in the patent or the patent application as well the 
common general knowledge of the person skilled in the art at the date of filing of the patent application. Furthermore, post-published data can 
also in some instances be taken into account in this regard, as long as this would not lead to the addition of information (subject matter) to the 
patent or patent application that was not present in the application as filed. With regards to obviousness, in correspondence with the practice 
of the EPO, the problem-solution approach is the standard for assessing inventive step (obviousness) in Sweden.

Hence, even if a technical effect is deemed credible over the full scope of the claim such a conclusion will not be relevant for assessing 
inventive step of the claimed subject matter; rather it is the solution to the objective technical problem that needs to be analyzed. If the 
solution to the objective technical problem would be obvious in light of the prior art and the common general knowledge available to the skilled 
person there would be a lack of inventive step. This is different from when a technical effect is deemed to be credible over the entire scope of 
a claim.  

7.b
If the relevant perspective is the person having ordinary skill in the art, why is a “credible” technical effect not also obvious 
at the same time?

7.b

7.c
Do all the promises of the patent description have to seem achievable for the person skilled in the art?

No

Please Explain

7.c
Do all the promises of the patent description have to seem achievable for the person skilled in the art?

7.c

8
Can the plausibility requirement be regarded primarily as a prohibition of “speculative” patent applications which do not 
(expressly) disclose a technical effect or concrete use, e.g., of a chemical substance (the potential technical effect or 
concrete use rather remains speculative)?

No

Please Explain

Not primarily

8
Can the plausibility requirement be regarded primarily as a prohibition of “speculative” patent applications which do not 
(expressly) disclose a technical effect or concrete use, e.g., of a chemical substance (the potential technical effect or 
concrete use rather remains speculative)?

8

8.a
If yes, which standard does apply to determine a speculative filing? Which requirements does the applicant have to meet in 
order to reach a non-speculative filing?

8.a
If yes, which standard does apply to determine a speculative filing? Which requirements does the applicant have to meet in 
order to reach a non-speculative filing?

8.a

8.b
If a technical effect (which is not expressly described in the specification) is nonetheless plausible because the skilled 
person would understand that the technical effect was, at the priority date, implied or self-evident from the specification, why 
was the technical effect not obvious at the priority date?

8.b
If a technical effect (which is not expressly described in the specification) is nonetheless plausible because the skilled 
person would understand that the technical effect was, at the priority date, implied or self-evident from the specification, why 
was the technical effect not obvious at the priority date?

8.b
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In general, if a technical effect has been shown for one or several of the embodiments covered by the claimed scope, and such effect can be 
used to formulate an objective technical problem of the closest prior art, and whereby the claimed subject matter is considered to provide a 
non-obvious solution to that problem, an inventive step for the “plausible” subject matter will also follow.   

9
Can the plausibility requirement be regarded primarily as specific prohibition against “prophetic” examples (or 
embodiments) in the specification in support of the technical solution purported by the claimed invention, e.g., the 
description merely “predicts” that a specific experiment “will” prove a special property of the claimed compound?

No

Please Explain

Not primarily

9
Can the plausibility requirement be regarded primarily as specific prohibition against “prophetic” examples (or 
embodiments) in the specification in support of the technical solution purported by the claimed invention, e.g., the 
description merely “predicts” that a specific experiment “will” prove a special property of the claimed compound?

9

9.a
If yes, which standard does apply to identify a prophetic example? Must the applicant submit test data etc. to support 
examples (unless self-evident)?

9.a
If yes, which standard does apply to identify a prophetic example? Must the applicant submit test data etc. to support 
examples (unless self-evident)?

9.a

9.b
Do all examples (or embodiments) need to pass this plausibility test? What is the consequence if only some examples (or 
embodiments) do not pass the test?

No

Please Explain

9.b
Do all examples (or embodiments) need to pass this plausibility test? What is the consequence if only some examples (or 
embodiments) do not pass the test?

9.b

10
Is it possible to make a clear distinction between the above-mentioned aspects (as set out in the questions 7-9 above) or do 
they merge into each another?

No

Please Explain

These aspects merge into each other when assessing general patentability requirements

10
Is it possible to make a clear distinction between the above-mentioned aspects (as set out in the questions 7-9 above) or do 
they merge into each another?

10

11
What is the relevant point in time for the plausibility test?

The filing date is the relevant point in time. 

11
What is the relevant point in time for the plausibility test?

11

What if for example the technical effect of an invention appears plausible at the priority date, but later proves to be wrong, or 
vice versa?

If the claimed technical effect proves to be wrong this could be grounds for invalidation of the patent. 

What if for example the technical effect of an invention appears plausible at the priority date, but later proves to be wrong, or 
vice versa?

12
Are there different plausibility tests for different types of claims (e.g. pure product/compound claims without a functional 
feature, product claims including a functional feature, second medical use claims, etc.)?

12
Are there different plausibility tests for different types of claims (e.g. pure product/compound claims without a functional 
feature, product claims including a functional feature, second medical use claims, etc.)?

12
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II. Policy considerations and proposals for improvements of your Group's current law

AIPPI 2019 - 2019 Study Question - Plausibility

Yes

Please Explain

13
Who has the burden of proof for (lack of) plausibility (patentee/applicant or patent office/opponent)?

The burden of proof usually “shifts”, at least during post grant proceedings. During the prosecution/examination phase of the patent 
application, the applicant must fulfill/argue the aforesaid patentability requirements including aspects relating to plausibility if this is questioned 
by the patent office.  In preliminary injunction proceedings regarding infringement where the defendant invokes invalidity argument the Court 
presume the patent to be valid unless the defendant makes it probable to assume otherwise. In invalidity proceedings on the merits it is the 
plaintiff claiming that a technical effect is not plausible that has the burden of proof for lack of plausibility.

13
Who has the burden of proof for (lack of) plausibility (patentee/applicant or patent office/opponent)?

13

14
Please comment on any additional issues concerning any aspect of plausibility that is being regulated by your Group’s 
law/practice you consider relevant to this Study Question, having regard to the scope of this Study Question as set out 
above.

We do not have any additional comments.

14
Please comment on any additional issues concerning any aspect of plausibility that is being regulated by your Group’s 
law/practice you consider relevant to this Study Question, having regard to the scope of this Study Question as set out 
above.

14

15
Are there aspects of your Group's current law relating to plausibility that could be improved? If YES, please explain.

Yes

Please Explain

Further guidance from the Swedish Patent and Market Appeal Court (PMöD) and possibly the Swedish Supreme Court would be of value as 
the issue of “plausibility” per se has seldom been addressed by the Swedish general courts in their detailed reasoning.   

15
Are there aspects of your Group's current law relating to plausibility that could be improved? If YES, please explain.

15

16
Under your Group's current law, does the availability of patent protection aim to incentivize an early disclosure of technical 
achievements, or rather the disclosure of “completed” inventions (which may involve a mandatory disclosure of a “best 
mode”)?

No

Please Explain

Disclosure of “completed” inventions as a “premature” filing would risk being rejected on formal patentability grounds and similar.

16
Under your Group's current law, does the availability of patent protection aim to incentivize an early disclosure of technical 
achievements, or rather the disclosure of “completed” inventions (which may involve a mandatory disclosure of a “best 
mode”)?

16

17
Under your Group's current law, does the plausibility requirement, if any, interfere with the incentive for an early disclosure 
provided by the first-to-file system?

Yes

Please Explain

Yes, it may. This for the reason that an applicant may be forced to apply for a patent at an early stage due to close competition or if a 
publication of the invention is due. Still, the application need to contain sufficient information. An applicant must include more information in its 
patent application to ensure that it will be granted/ that it will stay valid should a need to amend the claims arise, which naturally will delay the 

17
Under your Group's current law, does the plausibility requirement, if any, interfere with the incentive for an early disclosure 
provided by the first-to-file system?

17
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III. Proposals for harmonization

Please consult with relevant in-house / industry members of your Group in responding to Part III.

AIPPI 2019 - 2019 Study Question - Plausibility

process.  

18
Do you consider that harmonization regarding plausibility is desirable? If YES, please respond to the following questions 
without regard to your Group's current law. Even if NO, please address the following questions to the extent your Group 
considers your Group's current law could be improved.

Yes

Please Explain

18
Do you consider that harmonization regarding plausibility is desirable? If YES, please respond to the following questions 
without regard to your Group's current law. Even if NO, please address the following questions to the extent your Group 
considers your Group's current law could be improved.

18

19
Should there be a plausibility requirement? If no, please briefly explain why and then please also answer the following 
questions assuming there is a plausibility requirement.

Yes

Please Explain

Yes, but similar to the “regime” described under div I above, i.e. not as a "stand-alone" requirement.

19
Should there be a plausibility requirement? If no, please briefly explain why and then please also answer the following 
questions assuming there is a plausibility requirement.

19

20
Should plausibility be a “credibility” requirement that excludes patent applications describing a technical effect of the 
claimed invention which however looks “incredible”, e.g. because the described effect contradicts the common perception of 
in the relevant technical field, and/or is a surprising effect?

Yes

Please Explain

20
Should plausibility be a “credibility” requirement that excludes patent applications describing a technical effect of the 
claimed invention which however looks “incredible”, e.g. because the described effect contradicts the common perception of 
in the relevant technical field, and/or is a surprising effect?

20

20.a
If yes, which standard should apply to determine the credibility of the invention? Is the credibility determined from the 
perspective of a person having ordinary skills in the art, or from the perspective of an expert in the field?

Different standards should be applied to determine credibility. A first standard should be applied when the technical effect is a claimed feature, 
i.e. for second medical use claims. For such inventions, credibility relates to insufficiency of disclosure rather than inventive step. The 
standard should be assessment of plausibility of the technical effect per se. A second standard should be applied when the technical effect is 
a non-claimed feature. For such inventions, credibility relates to inventive step rather than insufficiency of disclosure. The standard should be 
assessment of plausibility of the technical effect per se but also by determining if the technical effect is implied by or at least related to the 
technical problem initially mentioned in the application as filed.  Credibility should be determined from the perspective of a person having 
ordinary skills in the art.

20.a
If yes, which standard should apply to determine the credibility of the invention? Is the credibility determined from the 
perspective of a person having ordinary skills in the art, or from the perspective of an expert in the field?

20.a

20.b
Should all the promises of the patent description have to seem achievable for the person skilled in the art?

No

Please Explain

20.b
Should all the promises of the patent description have to seem achievable for the person skilled in the art?

20.b
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21
Should plausibility be a prohibition of “speculative” patent applications which do not (expressly) disclose a technical effect 
or concrete use e.g. of a chemical substance (the potential technical effect or concrete use rather remains speculative)?

Yes

Please Explain

Yes, but not primarily.

21
Should plausibility be a prohibition of “speculative” patent applications which do not (expressly) disclose a technical effect 
or concrete use e.g. of a chemical substance (the potential technical effect or concrete use rather remains speculative)?

21

21.a
If yes, which standard should apply to determine a speculative filing? Which requirements should the applicant have to meet 
in order to reach a non-speculative filing?

If a technical effect is not expressly stated in the application as filed, the applicant/proprietor may still argue for such non-disclosed technical 
effects when assessing inventive step of a claimed solution. Such new effects should only be taken into account if the skilled person would 
recognize the effects as implied by or at least related to the technical problem initially suggested in the originally filed application (EPO 
Guidelines, G-VII 11, T386/89, T184/82)

21.a
If yes, which standard should apply to determine a speculative filing? Which requirements should the applicant have to meet 
in order to reach a non-speculative filing?

21.a

21.b
What should be the consequence if a technical effect which is not expressly described in the specification is nonetheless 
plausible because the skilled person would understand that the technical effect was, at the priority date, implied or self-
evident from the specification?

In such situation, the applicant/proprietor can use such technical effect as a basis for a new objective technical problem when assessing 
inventive step (the objective technical problem means the aim and task of modifying or adapting the closest prior art to provide the technical 
effects that the invention provides over the closest prior art.)

21.b
What should be the consequence if a technical effect which is not expressly described in the specification is nonetheless 
plausible because the skilled person would understand that the technical effect was, at the priority date, implied or self-
evident from the specification?

21.b

22
Should plausibility be a specific prohibition to refer to “prophetic” examples (or embodiments) in the specification in support 
of the technical solution purported by the claimed invention, e.g. the description “predicts” that a specific experiment “will” 
prove a special property of the claimed compound?

No

Please Explain

22
Should plausibility be a specific prohibition to refer to “prophetic” examples (or embodiments) in the specification in support 
of the technical solution purported by the claimed invention, e.g. the description “predicts” that a specific experiment “will” 
prove a special property of the claimed compound?

22

22.a
If yes, which standard should apply to identify a prophetic examples?

22.a
If yes, which standard should apply to identify a prophetic examples?

22.a

22.b
Should all examples (or embodiments) need to pass this plausibility test? What should be the consequence if only some 
examples (or embodiments) do not pass the test?

No

Please Explain

22.b
Should all examples (or embodiments) need to pass this plausibility test? What should be the consequence if only some 
examples (or embodiments) do not pass the test?

22.b

23
What should be the relevant point in time for the plausibility test? What if for example the technical effect of an invention 
appears plausible at the priority date, but later proves to be wrong, or vice versa?

23
What should be the relevant point in time for the plausibility test? What if for example the technical effect of an invention 
appears plausible at the priority date, but later proves to be wrong, or vice versa?

23
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The application date should be the relevant point in time. Under described scenario where it proves to be wrong this could be grounds for 
invalidation of the patent.

24
Should there be different plausibility tests for different types of claims (e. g. pure product/compound claims without 
functional feature, product claims including functional feature, second medical use claims, etc.)?

Yes

Please Explain

Yes. There should be one plausibility test, relating to sufficiency of disclosure, when the technical effect is a feature of the claim (i.e. second 
medical use claims), and one plausibility test, relating to inventive step, when the technical effect is not forming part of the claim.

24
Should there be different plausibility tests for different types of claims (e. g. pure product/compound claims without 
functional feature, product claims including functional feature, second medical use claims, etc.)?

24

25
Who should have the burden of proof for (lack of) plausibility (patentee/applicant or patent office/opponent)?

Pre-grant: The applicant should have the burden of proof for plausibility. Post-grant: The opponent/plaintiff should have the main burden of 
proof for lack of plausibility.

25
Who should have the burden of proof for (lack of) plausibility (patentee/applicant or patent office/opponent)?

25

26
Please comment on any additional issues concerning any aspect of plausibility you consider relevant to this Study Question, 
having regard to the scope of this Study Question as set out above.

Further work should be made in an effort to clarify a harmonized standard for which evidence is required to prove plausibility. As post-filed 
evidence and expert declarations are normally allowed to show the claimed technical effect, it would be interesting to investigate the 
relationship and boundaries of post-filed evidence and evidence already in the application as filed.

26
Please comment on any additional issues concerning any aspect of plausibility you consider relevant to this Study Question, 
having regard to the scope of this Study Question as set out above.

26

27
Please indicate which industry sector views provided by in-house counsel are included in your Group's answers to Part III.

N/A

27
Please indicate which industry sector views provided by in-house counsel are included in your Group's answers to Part III.

27
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